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DISTRICT OF UTAH 



[7] Mr. William V. Hodges and Mr. Graham Summer, for the Utah Power & Light Co. 



[8] Every State has the power of eminent domain as an attribute of sovereignty. The 

essence of the power is the right to take property for a public purpose. It depends upon 
the jurisdiction of the sovereign over the property and not its jurisdiction over the 
owner. Kohl v. United States, 91 U.S. 367; Boom Co. v. Patterson, 98 U.S. 403; 
Luxton v. North River Bridge Co., 1 53 U.S. 525; Adirondack Ry. Co. v. New York 
State, 176 U.S. 335 . 346. 



[9] The rights and powers of the United States as the owner of land within a State which is 
not used or needed for a governmental purpose, are the same as those of other owners 
of similar land within the same State. Section 3 of Article IV of the Federal 
Constitution does not create or define the rights or powers of the United States as an 
owner of land. It relates only to property owned by the United States and confers upon 
Congress only such rights and powers as are incidents of ownership. The nature and 
scope of such rights and powers mu st be determined by the general law of the State in 
which the land is located. Const, Art. I, § 8, Par. 17; Art. IV, § 3; Broder v. Natoma 
Water Co., 101 U.S. 274; Fort Leavenworth R.R. Co. v. Lowe, 1 14 U.S. 525; Chicago, 
R.I. & P. Ry. Co. v. McGlirm, 1 14 U.S. 542; Ward v. Race Horse, 163 U.S. 504 ; 
Camfield v. United States, 167 U.S. 518; Clark v. Clark, 178 U.S. 186; Butte City 
Water Co. v. Baker, 196 U.S. 1 1.9; Thompson v. Fairbanks, 196 U.S. 516; Kansas v. 
Colorado, 206 U.S. 46 , 87. The grant of a power to Congress should not be held to 
impair the sovereign powers of the States unless there is affirmative evidence that it 
was so intended. The United States has no power to interfere with the governmental 
operations of the States. Houston v. Moore, 5 Wheat. 49; McCulloch v. Maryland, 4 
Wheat. 316; Withers v. Buckley, 20 How. 84; Texas v. White, 7 Wall. 700; Collector 
v. Day, 1 1 Wall. 1 13; Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429; South 
Carolina v. United States, 199 U.S. 437. 



[10] Property of any State or municipality which is not used or needed for a governmental 
purpose may be taxed by the United States and may be taken and sold on execution. 
Klein v. New Orleans, 99 U.S. 149; Merryweather v. Garrett, 102 U.S. 472; New 
Orleans v. Morris, 105 U.S. 600; New Orleans v. Louisiana &c. Co., 140 U.S. 654; 
Werlein v. New Orleans, 177 U.S. 390; South Carolina v. United States, 199 U.S. 437. 

[11] The immunity of the United States or any other sovereign from interference extends 
only to property which is used or needed for a governmental purpose. The Davis, 10 
Wall. 15; The Fidelity, 8 Fed. Cases, 1 189, Case No. 4758; Long v. The Tampico, 16 



Fed. Rep. 491; Rees v. United States, 134 Fed. Rep. 146. 



[12] The mere holding of land not used or needed for a governmental purpose is not a 

sovereign or governmental function of the United States. The taking of such land by a 
State in the exercise of its power of eminent domain does not interfere with the 
governmental functions of the United States. The purely proprietary interests of the 
United States should yield to the sovereign powers and public needs of the States. 

[13] The authorities sustain the power of eminent domain of the States with respect to land 
of the United States which is not used or needed for a governmental purpose. United 
States v. City of Chicago, 7 How. 185; United States v. Railroad Bridge Co., 6 
McLean, 517; U.P.R. Co. v. B. & M.R. Co., 3 Fed. Rep. 106; Illinois Central R.R. Co. 
v. C.B. & N.R.R. Co., 26 Fed. Rep. 477, 478; U.P.R.R. Co. v. Leavenworth, N. & S. 
Ry. Co., 29 Fed. Rep. 728; Jones v. F.C. & P.R. Co., 41 Fed. Rep. 70, 72; Camp v. 
Smith, 2 Minnesota. 131; State v, Bachelder, 5 Minnesota, 178, 180; Simonson v. 
Thompson, 25 Minnesota, 450, 453; Burt v. Mechanics Ins. Co., 106 Massachusetts, 
356, 360; Lewis on Eminent Domain, 3d. ed., Vol. II, § 414. 

[14] The failure of Congress to provide for actions to condemn land of the United States 
does not affect the substantive rights or powers of the States. The United States by 
bringing this suit has submitted to the jurisdiction of the court. When a public service 
corporation constructs its plant upon the land of another without condemnation or 
agreement it will not be ousted at the suit of the owner, but will merely be compelled 
to pay damages measured by the reasonable value of the land. Roberts v. Northern 
Pacific R.R. Co., 158 U.S. 1; Northern Pacific R.R. Co. v. Smith, 171 U.S. 260; 
Donohue v. R.R. Co., 214 U.S. 499. 

[15] The land involved in this suit was vacant, unoccupied, unappropriated land, open to 

entry and settlement under the general land laws. These laws amounted to a declaration 
by Congress that the land was not needed for any governmental purpose. The 
reservation of this land later as a national forest did not amount to a declaration that it 
was needed for a governmental purpose. 

[16] The State of Utah has the power of eminent domain for the purpose of developing 
hydro-electric power and selling the same to the public and has authorized the 
defendant to use the land involved in this action for that purpose. Act of Territory of 
Utah, approved Feb. 20, 1880, § 15; Rev. Stat, of Utah, § 1288X21; Clark v. Nash, 198 
U.S. 361 ; Strickley v. Highland &c. Co., 200 U.S. 527; Offield v. N.Y., N.H. & H.R.R. 
Co., 203 U.S. 37 2; Mt. Vernon &c. Co. v. Alabama Inter-State Power Co., 240 U.S. 
30. 



[17] The various acts of Congress recognize that rights of way on the public land for the 
storage and conveyance of water can be acquired under the local customs, laws and 
decisions of courts without the permission of the Secretary of the Interior. Acts of July 
26, 1866, 14 Stat. 251; July 9, 1870, 16 Stat. 217; Rev. Stats., §§ 2339, 2340; Acts of 
March 3, 1891, 26 Stat 1 101; Jan. 21, 1895, 28 Stat. 635; May 14, 1896, 29 Stat. 120; 
May 11, 1898, 30 Stat. 404; Feb. 15, 1901, 31 Stat. 790; Reclamation Act, 1902, 32 
Stat. 390; Forest Reserve Act, 1905, 33 Stat. 628; Jennison v. Kirk, 98 U.S. 453; 
Broder v. Natoma Water Co., 101 U.S. 274; United States v. Rio Grande Irrigation 
Co., 174 U.S. 690, 704; Gutierres v. Albuquerque Land. Co., 188 U.S. 545 . 553. 



[18] Sections 2339 and 2340, Rev. Stats., were not repealed or superseded by the 

subsequent acts of Congress. Rasmussen v. Blush, 83 Nebraska, 678; 85 Nebraska, 
198; United States v. Utah Power & Light Co., 209 Fed. Rep. 554; Cottonwood Ditch 
Co. v. Thorn, 39 Montana, 115, 118; Lynch v. Irrigation Co., 131 Pac. Rep. 829; Pecos 
&c. Co., 15 L.D. 470 (1892); Cache County Canal Co., 16 L.D. 192 (1893); Kings 
River Power Co, v. Knight, 32 L.D. 144 (1903); Lincoln County Co. v. Big Sandy Co., 
32 L.D. 463 (1904). 



[19] The Act of February 15, 1901, did not supersede or repeal the Act of March 3 , 1891. 

Lynch v. Irrigation Co., 131 Pac. Rep. 829; United States v. Lee, 15 N.M. 382; United 
States v. Port Neuf &c. Co., 213 Fed. Rep. 601 ; Regulations under Act of 1901, 3 1 
L.D. 13; Lincoln County Co. v. Big Sandy Co., 32 L.D. 463; Regulations under Act of 
1905, 33 L.D. 451; 33 L.D. 564; Regulations under Act of 1901, 34 L.D. 228; 35 L.D. 
154; 36 L.D. 18; 37 L.D. 338; Sierra Ditch and Water Co., 38 L.D. 547; DeWeese v. 
Henry Investment Co., 39 L.D. 27; California-Nevada Canal Co., 40 L.D. 380; 
Instruction, 41 L.D. 10; Malone Land & Water Co., 41 L.D. 138; H. H. Tompkins, 41 
L.D. 516; Joseph Williams, 42 L.D. Ill; Manti Livestock Co., 42 L.D. 217; George B. 
McFadden, 42 L.D. 562; Boughner v. Magenheimer et al., 42 L.D. 595. 



[20J There is no obvious repugnancy between §§ 2339 and 2340, Rev. Stats., and the later 
acts of Congress. 

[21] The defendant has not violated any lawful regulations of the Secretary of the Interior 
or the Secretary of Agriculture, and has the right under the Acts of 1901 and 1905 to 
maintain and operate its structures. "Municipal purposes" as used in the Act of 1905 
includes all purposes for which a municipality may use water, and is coextensive with 
public purposes. 

[22] A sovereign is with respect to its property or proprietary interests subject to the 

principles of equitable estoppel in the same manner and under the same circumstances 
as a private individual or corporation. Indiana v. Foulk, 1 1 Fed. Rep. 398; United 



States v. Willamette Sec. Wagon-Road Co., 54 Fed. Rep. 807; Michigan v. Railroad 
Co., 69 Fed. Rep. 116; Walker v. United States, 1 39 Fed. Rep. 409; Mountain Copper 
Co. v. United States, 142 Fed. Rep. 625; Iowa v. Carr, 191 Fed. Rep. 257; Iowa v. 
Trust Co., 191 Fed. Rep. 270; Hemmer v. United States, 204 Fed. Rep. 898. It makes 
no difference in this connection whether the defendant has or has not the power of 
eminent domain. N.Y. City v. Pine, 185 U.S. 93: West & Co. v. Octoraro Water Co., 
159 Fed. Rep. 528; McCann v. Chasm Power Co., 21 1 N.Y. 301. 



[23] The United States may be deprived of rights or interests in land under the principles of 
equitable estoppel. Jennison v. Kirk, 98 U.S. 453; Broder v. Natoma Water Co., 101 
U.S. 274. 



[24] Mr. Clyde C. Dawson and Mr. Frank H. Short, with whom Mr. Frank J. Gustin, Mr. 

Charles A. Gillette, Mr. Dean F. Brayton and Mr. H. R. Waldo were on the briefs, for 
the Beaver River Power Company and Nunn et al. 

[25] The power to dispose of the territory or other property belonging to the United States 
should not be so construed as to interfere with, the governmental powers of any State. 
The admission of a new State into the Union, ipso facto, conveys to that State such 
jurisdiction and interest, over all the territory within its borders, as is essential to the 
exercise of its proper functions, under the Constitution, upon an equal footing with the 
original States. Pollard's Lessee v. Hagan, 3 How. 212, 218 et seq.; Veazie v. Moor, 14 
How, 568, 572, 573; Withers v. Buckley, 20 How. 84, 92, 93: Escanaba Company v. 
Chicago, 107 U.S. 678, 687; Huse v. Glover, 119 U.S. 543, 548, 549; Ward v. Race 
Horse, 163 U.S. 504, 514; Sands v. Manistee River Improvement Co., 123 U.S. 258, 
296. 



[26] The State has a right, directly or through its authorized agencies, to establish rights of 
way or easements of a local public nature over vacant federal lands. United States v. 
Railroad Bridge Co., 6 McLean, 5 1 7, 27 Fed. Cas. 692, 693. 



[27] The title to lands of the United States under navigable waters within its territories 
passes to the new State in which such lands are situated. 



[28] The jurisdiction of the State is not prej udiced by reason of the ownership by the federal 
government of lands situated within the borders of the State and not reserved for any 
of the federal uses enumerated in the Constitution. People v. Shearer, 60 California, 
658; United States v. Cornell, 2 Mason, 60; Woodruff v. North Bloomfield Co., 18 
Fed. Rep. 772; Mobile v. Eslava, 16 Pet. 234, 253; Illinois R.R. Co. v. Illinois, 146 
U.S. 434; New Orleans v. United States, 10 Pet. 662, 736; Coyle v. Smith, 22IOS, 



559 , 566; South Carolina v. United States, 199 U.S. 437; Fort Leavenworth R.R. Co. v. 
Lowe, 114 U.S. 525. 

[29] The laws of the State governing the appropriation and use of water for all purposes. 

except interstate and foreign commerce, are exclusive. They form, part of the internal 
police of the State and are paramount to any proprietary interest or legislative power of 
the federal government. Jennison v. Kirk, 98 U.S. 453, 458; Broder v. Water 
Company, 101 U.S. 274, 276; Gutierres v. Albuquerque, 188 U.S . 545; Kansas v. C 
olorado, 2Q6U&46; H udson County Water Co. v. McCarter, 209 U.S. 349, 356; 
United States v. Chandler-Dunbar Co., 229 U.S. 53, III Documentary History of the 
Constitution, 306, 307, 308, 314; Federalist, Nos. 78, 32, 39, 45; Illinois v. Economy 
Light & Power Co., 234 U.S. 497; Utah Session Laws, 1880, 40; ib., 1896, 316; ib., 
1897, 223. 

[30] The use of water for beneficial purposes may be declared by the laws of the State to be 
a public use. 

[3 1 ] General acts of Congress intended to aid. and encourage the development of the 
country should be liberally construed so as to effectuate their purpose. 

[32] The Acts of 1 866 and 1870, now §§ 2339 and 2340, Rev. Stats., are to be construed as 
recognizing and confirming, and not as granting, rights of way over the public land for 
the beneficial use of water. Such rights are acquired by appropriation under the local 
laws. Jennison v. Kirk, 98 U.S. 453; Broder v. Water Co., 101 U.S. 274; Kansas v. 
Colorado, 206 U.S. 46 , 87; Hough v. Porter, 51 Oregon, 318; Boquillas Land & Water 
Co. v. Curtis, 213 U.S. 339, 344. 

[33] The Act of March 3, 1891, 26 Stat. 1095, does not repeal §§ 2339 and 2340. All 
beneficial uses of water are covered by said act; and rights of way under it may be 
reserved by the filing and approval of maps, or may be acquired by definite location 
and construction alone. In this respect the act is like the general railroad right-of-way 
act of 1875. Jamestown R.R. Co. v. Jones, 177 U.S. 125; Stalker v. Oregon Short Line 
R.R. Co., 225 U.S. 142; Minidoka & S.W. Ry. Co. v. United States, 235 U.S. 21 1 ; 
Cache Valley Canal Co., 16 L.D. 192; Lincoln County Co. v. Big Sandy Co., 32 L.D. 
27,33. 

[34] Regulations of the departments which are inconsistent with the acts of Congress, or 
which assume legislative powers, are void. 



[35] 



The easements in question are permanent in nature, are used in serving the public, and 



must be continued. Upon principles of equitable estoppel a license cannot be revoked 
after expenditures are made thereon by the licensee, when the use is in its nature 
permanent [citing numerous cases], 

[36] The regulations of the Departments of the Interior and of Agriculture, which are sought 
to be enforced, are unauthorized by the Act of February 15, 1901, 31 Stat. 790, or any 
other act of Congress, are attempts at the exercise of legislative power, and are null 
and void. 



[37] The power of the United States by its own laws to protect its property from private 
waste or trespass does not give it a general jurisdiction over vacant lands within a 
State. 



[38] Section 2339, Rev. Stats., is not inconsistent with and has not been repealed by any 
subsequent congressional legislation, including the Acts of May 14, 1896, and 
February 15, 1901. Repeals by implication are not favored. 

[39] The Act of 1 90 1. considered as a substitute for other laws and as providing the only 
method under whi ch rights of way could be obtained, acquired or used over the public 
lands for the purposes indicated, would be unconstitutional. 

[40] Mr. Assistant Attorney General Knaebel for the United States. 

[41] By leave of court, a brief was filed by the Attorneys General of the States of Utah, 

Colorado, Idaho, Nevada and Nebraska, and Messrs. Frank H. Short, Clyde C. Dawson 
and S. A. Bailey, special counsel, as amici curiae: 

[42] The act of Congress admitting a State operates as a grant of the title to federal lands 
submerged by navigable waters, subject to the commercial power of the federal 
government. Likewise the jurisdiction over its internal affairs, transferred to the new 
State by virtue of the act of admission, carries with it the right to establish, control and 
regulate local public uses and facilities over the vacant public lands not subjected to 
federal jurisdiction for the purposes enumerated or implied in the Constitution. Even 
the grant of a privilege carries with it the rights to which the pri vilege is attached and 
without which its exercise would be impossible. 

[43] The power of the United States to protect its property by its own legislation from 

private trespass and waste does not, and cannot, imply a general police power over the 



vacant public lands within a State. 

[44] The section in the Constitution relating to the admission of new States, and the 
concomitant disposition of the public lands, excludes, by its express terms, any 
construction by which the United States may claim any additional governmental or 
police powers within the States in which such public land is situated. 

[45] The existence of easements of a public nature over vacant federal lands does not 
interfere with the disposal of such lands by the federal government, but is in aid 
thereof; and the claim made by the States of the right to control the creation and 
continuance of such easements, within their respective territorial jurisdictions, does not 
conflict with the power of Congress "to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United States." 
Idaho-Iowa Lateral & Reservoir Co. v. Fisher. 27 Idaho, 695; Homer E. Brayton, 31 
L.D. 364, 365; Crane Falls Co. v. Snake River Co., 24 Idaho, 77. 

[46] The ninth section of the Act of July 26, 1866 (Rev. Stats.. § 2339), was an express 

recognition of the right of the States to regulate the appropriation and use of water for 
all purposes except navigation, and of the subordination of the proprietary interest of 
the United States in its vacant public lands to that right. Broder v. Water Company, 
101 U.S. 274, 275: Butte City Water Co. v. Baker, 196 U.S. 119; Stowell v. Johnson, 7 
Utah, 215. 

[47] Subsequent acts of Congress on the subject not only can, but should, be construed 

consistently with thi s right of the States so recognized by the Act of July 26, 1 866. As 
an act intended to encourage the development of the country, it should be liberally 
construed. 

[48] The Act of March 3, 1891, 26 Stat. 1095, and acts supplemental thereto, were intended 
to encourage the appropriation of water for beneficial purposes by providing for the 
reservation of rights of way over the public land in advance of construction and use, 
and were not intended to limit or modify the authority and operation of the local laws 
in respect thereof. 

[49] The Acts of May 14, 1896, 29 Stat. 120, February 26, 1897, 29 Stat. 599; May 11, 

1 898, 30 Stat. 404; February 15, 1901, 31 Stat. 790, and § 4 of the Act of February 1 , 
1905, 33 Stat. 628, were intended to correct erroneous rulings by the Land Department 
under the Act of March 3, 1891, supra, and not to supersede, modify or repeal the ninth 
section of the Act of July 26, 1 866, nor to interfere with the operation of the local laws 
on the subject of the beneficial use of water. 



[50] The rights of way mentioned in the Act of February 15, 1 901 , supra, are all permanent 
in their nature; and from the body of the act it is plain that the only one which is 
subject to purchase and termination after construction is the right of way for telephone 
and telegraph lines, and that this can only be terminated by paying the valuation to be 
fixed in accordance with the prior statute referred to in the act. The administration of 
the Act of February 15, 1901, remains, therefore, in the hands of the Secretary of the 
Interior and was not transferred to the Secretary of Agriculture in forest reservations 
by the Act of February 1, 1905. 

[51] The regulations of the Departments of the Interior and of Agriculture, assuming entire 
control over the appropriation and use of water on the public domain, sought to be 
enforced in this and similar cases, are unauthorized by any Act of Congress, and are 
unconstitutional and void. The laws and policy of a State may be framed and shaped to 
suit its conditions of climate and soil. The State has the police power to provide for its 
internal development and to this end to declare what uses are public within its 
territorial jurisdiction and to regulate the same. Clark v. Nash, 198 U.S. 361 ; Offield v. 
N.Y., N.H. & H.R. Co., 203 U.S. 372. 377: Strickley v. Highland Boy Gold Min. Co., 
200 U.S. 527; Bacon v. Walker, 204 U.S. 311 . 315. 



[52] The claims of the federal government, in this and similar cases, are devoid of equity. 
Woodruff v. Trapnall, 10 How. 190, 207; Indiana v. Milk, 1 1 Fed. Rep. 389, 397. 



[53] Mr. John R. Dixon, by leave of court, filed a brief as amicus curiae. 

[54] Mr. William B. Bosley, by leave of court, filed a brief as amicus curiae. 

[55] White, McKenna, Holmes, Day, Van Devanter, Pitney, McReynolds, Brandeis, Clarke 

[56] Author: Van Devanter 

[ 243 U.S. Page 402] 

[57] MR. JUSTICE VAN DEVANTER delivered the opinion of the court. 

[58] We are concerned here with three suits by the United States to enjoin the continued 

occupancy and use, without its permission, of certain of its lands in forest reservations 
in Utah as sites for works employed in generating and distributing electric power, and 
to secure compensation for such occupancy and use in the past. The reservations were 



created by executive orders and proclamations with the express sanction of Congress. 
Almost all the lands therein belong to the United States and before the reservations 
were created were public lands subject to disposal and acquisition under the general 
land. laws. The works in question consist of diversion dams, reservoirs, pipe lines, 
power houses, transmission lines and some subsidiary structures. In the aggregate 
these are used in collecting water from mountain streams, in conducting it for 
considerable distances to power houses where the force arising from its descent 
through the pipe lines is transmuted into electric energy , and in transmitting that 
energy to places beyond the reservations, where it is sold 

[ 243 U.S. Page 403] 

to whoever has occasion to use it for power, lighting or heating. In each case some part 
of the works is on private lands, but much the greater part is on lands of the United 
States. Part was constructed, before and part after the reservation was created, but all 
after 1896 and nearly all after 1901. The entire works are conducted in each instance as 
a commercial enterprise, and not as an incident to or in aid of any other business in 
which the defendant is engaged. 

[59] In occupying and using the government lands as sites for these works the defendants 
have proceeded upon the assumption that they were entitled so to do without seeking 
or securing any grant or license from the Secretary of the Interior or the Secretary of 
Agriculture under the legislation of Congress, and, in truth, they have neither applied 
for nor received such a grant or license from either. But, notwithstanding this, they 
assert that they have acquired and are invested with rights to occupy and use 
permanently, for the purposes indicated, the government lands upon which the works 
are located. 



[60] The principal object of the suits, as is said in one of the briefs, is to test the validity of 
these asserted rights and, if they be found invalid, to require the defendants to conform 
to the legislation of Congress or, at their option, to remove from the government lands. 
The District Court ruled against the defendants upon the main question, following a 
decision of the Circuit Court of Appeals in another case, 209 Fed. Rep. 554, but 
refused the Government's prayer for pecuniary relief. Cross appeals were then taken 
directly to this court. 

[61] The first position taken by the defendants is that their claims must be tested by the 
laws of the State in which the lands are situate rather than by the legislation of 
Congress, and in support of this position they say that lands of the United States within 
a State, when not used or needed for a fort or other governmental purpose of the 



[ 243 U.S. Page 404] 



United States, are subject to the jurisdiction, powers and laws of the State in the same 
way and to the same extent as are similar lands of others. To this we cannot assent. Not 
only does the Constitution (Art. IV, § 3, cl. 2) commit to Congress the power "to 
dispose of and make all needful rules and regulations respecting" the lands of the 
United States, but the settled course of legislation, congressional and state, and 
repeated decisions of this court have gone upon the theory that the power of Congress 
is exclusive and that only through its exercise in some form can rights in lands 
belonging to the United States be acquired. True, for many purposes a State has civil 
and criminal jurisdiction over lands within its limits belonging to the United States, but 
this jurisdiction does not extend to any matter that is not consistent with full power in 
the United States to protect its lands, to control their use and to prescribe in what 
manner others may acquire rights in them. Thus while the State may punish public 
offenses, such as murder or larceny, committed on such lands, and may tax private 
property, such as live stock, located thereon, it may not tax the lands themselves or 
invest others with any right whatever in them. United States v. McBratney, 104 U.S. 
621, 624; Van Brocklin v. Tennessee, 1 17 U.S. 151, 168; Wisconsin Central R.R. Co. 
v. Price Co., 133 U.S. 496 , 504. From the earliest times Congress by its legislation, 
applicable alike in the States and Territories, has regulated in many particulars the use 
by others of the lands of the United States, has prohibited and made punishable various 
acts calculated to be injurious to them or to prevent their use in the way intended, and 
has provided for and controlled the acquisition of rights of way over them for 
highways, railroads, canals, ditches, telegraph lines and the like. The States and the 
public have almost uniformly accepted this legislation as controlling, and in the 
instances where it has been questioned in this court its validity has been upheld and 

[ 243 U.S. Page 405] 

its supremacy over state enactments sustained. Wilcox v. Jackson, 13 Pet. 498, 516; 
Jourdan v. Barrett, 4 How. 168, 185; Gibson v. Chouteau, 13 Wall. 92, 99; Camfield v. 
United States, 167 U.S. 518; Light v. United States, 220 U .S. 52 3, 536-537. And so we 
are of opinion that the inclusion within a State of lands of the United States does not 
take from Congress the power to control their occupancy and use, to protect them from 
trespass and injury and to prescribe the conditions upon which others may obtain rights 
in them, even though this may involve the exercise in some measure of what 
commonly is known as the police power. "A different rule," as was said in Camfield v. 
United States, supra, "would place the public domain of the United States completely 
at the mercy of state legislation." 

[62] It results that state laws, including those relating to the exercise of the power of 

eminent domain, have no bearing upon a controversy such as is here presented, save as 



they may have been adopted or made applicable by Congress. 

[63] The next position taken by the defendants is that their claims are amply sustained by 
§§ 2339 and 2340 of the Revised Statutes, originally enacted in 1 866 and 1 870. By 
them the right of way over the public lands was granted for ditches, canals and 
reservoirs used in diverting, storing and carrying water for "mining, agricultural, 
manufacturing and other purposes." The extent of the right of way in point of width or 
area was not stated and the grant was noticeably free from conditions. No application 
to an administrative officer was contemplated, no consent or approval by such, an 
officer was required, and no direction was given for noting the right of way upon any 
record. Obviously this legislation was primitive. At that time works for generating and 
distributing electric power were unknown, and so were not in the mind of Congress. 
Afterwards when they came into use it was found that this legislation was at best 
poorly adapted 

[ 243 U.S. Page 406] 

to their needs. It was limited to ditches, canals and reservoirs, and did not cover power 
houses, transmission lines or the necessary subsidiary structures. In that situation 
Congress passed the Act of May 14, 1 896, c. 179, 29 Stat. 120, which related 
exclusively to rights of way for electric power purposes, and read as follows: 

[64] "That the Secretary of the Interior be, and hereby is, authorized and empowered, under 
general regulations to be fixed by him, to permit the use of right of way to the extent of 
twenty- five feet, together with the use of necessary ground, not exceeding forty acres, 
upon the public lands and forest reservations of the United States, by any citizen or 
association of citizens of the United States, for the purposes of generating, 
manufacturing, or distributing electric power." 

[65] We regard it as plain that this act superseded. §§2339 and 2340 in so far as they were 
applicable to such rights of way. It dealt specifically with that subject, covered it fully, 
embodied some new provisions and evidently was designed to be complete in itself. 
That it contained no express mention of ditches, canals and reservoirs is of no 
significance, for it was similarly silent respecting power houses, transmission lines and 
subsidiary structures. What was done was to provide for all in a general way without 
naming any of them. 

[66] As the works in. question were constructed after §§ 2339 and 2340 were thus 

superseded, the defendants' claims receive no support from those sections. No attempt 
was made to conform to the Act of 1 896, and nothing is claimed under it. 



[67] Some reliance is placed upon §§ 18-21 of the Act of March 3, 1891 , c. 561, 26 Stat. 

1095, and the Act of May 11, 1898, c. 292, 30 Stat. 404. The first relate to rights of 
way for ditches, canals and reservoirs for the purpose of irrigation, and, differing from 
§§ 2339 and 2340, call for the filing of maps of location which are to be effective 
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and noted upon the public records when approved by the Secretary of the Interior. The 
second permits rights of way "approved" under the first to be used for certain 
additional purposes, including the development of power, "as subsidiary to the main 
purpose of irrigation." But here no maps of location have been filed or approved, the 
rights of way are not claimed merely for ditches, canals or reservoirs, and irrigation is 
neither the sole nor the main purpose for which any part of the asserted rights of way is 
used. So it is apparent that the reliance upon these acts is ill founded. 

[68] In the oral and written arguments counsel have given much attention to the Act of 
February 15, 1901, c. 372, 31 Stat. 790. On the part of the Government it is insisted 
that the comprehensive terms of the act and its legislative history 1 '' 132 conclusively show 
that it was adopted as a complete revision of the confused and fragmentary right-of- 
way provisions found in several earlier enactments, including those already noticed, 
but this need not be considered or decided now beyond observing that the act 
obviously superseded and took the place of the law of May 14, 1896, supra. The act 
empowers the Secretary of the Interior, "under general regulations to be fixed by him," 
to permit the use of rights of way through the public lands, forest reservations,--- etc., 
for any one or more of several purposes, including the generation and distribution of 
electric power, carefully defines the extent of such rights of way and embodies 
provisions not found in any of the earlier enactments. But the defendants can claim 
nothing under the act. They have not conformed 
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to its requirements and have not received any permission or license under it. 

[69] Another statute upon which the defendants rely is the Act of February 1 , 1905, c. 288, 
33 Stat. 628. But we think it does not help them. While providing for rights of way in 
forest reserves for ditches, canals, reservoirs and the like "for municipal or mining 
purposes, and for the purposes of the milling and reduction of ores," it makes no 
provision for power houses, transmission lines or subsidiary structures such as the 
defendants have. And, in our opinion, the purposes named do not include those for 
which the works in question are used. It is not enough that some of the electric energy 



is sold in adjacent or distant towns or to those who are engaged in mining or in milling 
or reducing ores. In an opinion rendered June 4, 1914, the Attorney General said of 
this act: "The rights granted are described with particularity. The right of way for 
transmitting and distributing electrical power is not included expressly, nor is it so 
intimately related to any of the rights enumerated that a grant of the one must needs be 
implied as essential to the enjoyment of the other." 30 Ops. A.G. 263. We regard this 
as the correct view. 



[70] In their answers some of the defendants assert that when the forest reservations were 
created an understanding and agreement was had between the defendants, or their 
predecessors, and some unmentioned officers or agents of the United States to the 
effect that the reservations would not be an obstacle to the construction or operation of 
the works in question; that all rights essential thereto would be allowed and granted 
under the Act of 1905; that consistently with this understanding and agreement and 
relying thereon the defendants, or their predecessors, completed the works and 
proceeded with the generation and distribution of electric energy, and that in 
consequence the United States is estopped to question the right of the defendants to 
maintain and operate the works. Of this 
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it is enough to say that the United States is neither bound nor estopped by acts of its 
officers or agents in entering into an arrangement or agreement to do or cause to be 
done what the law does not sanction or permit. Lee v. Munroe, 7 Cranch, 366; Filor v. 
United States, 9 Wall. 45, 49; Hart v. United States, 95 U.S. 316; Pine River Logging 
Co. v. United States, 186 U.S. 279 . 291. 

[71] As presenting another ground of estoppel it is said that the agents in the forestry 

service and other officers and employees of the Government, with knowledge of what 
the defendants were doing, not only did not object thereto but impliedly acquiesced 
therein until after the works were completed and put in operation. This ground also 
must fail. As a general rule laches or neglect of duty on the part of officers of the 
Government is no defense to a suit by it to enforce a public right or protect a public 
interest. United States v. Kirkpatrick, 9 Wheat. 720, 735; Steele v. United States, 113 
U.S. 128, 134; United States v. Beebe, 127 U.S. 338, 344; United States v. Insley, 130 
U.S. 263, 265-266; United States v. Dalles Military Road Co., 140 U.S. 599. 632; 
United States v. Michigan, 1 90 U.S. 379. 405; State ex rel. Lott v. Brewer, 64 
Alabama, 287, 298; State v. Brown, 67 Illinois, 435, 438; Den v. Lunsford, 20 N. Car. 
407; Humphrey v. Queen, 2 Can. Rxch. 386, 390; Queen v. Black, 6 Can. Exch. 236, 
253. And, if it be assumed that the rule is subject to exceptions, we find nothing in the 
cases in hand which fairly can be said to take them out of it as heretofore understood 
and applied in this court. A suit by the United States to enforce and maintain its policy 



respecting lands which it holds in trust for all the people stands upon a different plane 
in this and some other respects from the ordinary private suit to regain the title to real 
property or to remove a cloud from it. Causey v. United States, 240 U.S . 399 . 402. 

[72] By their answers the defendants assert that some of the 

[ 243 U.S. Page 410] 

administrative regulations promulgated under the Act of February 15, 1901, go beyond 
what is appropriate for the protection of the interest of the United States and are 
unconstitutional, unauthorized and unreasonable. The regulations occupy many printed 
pages and the answers do not adequately show which regulations are assailed or the 
ground s upon which the invalidity of particular ones is asserted. That Congress intends 
there shall be some administrative regulations on the subject is plainly shown in the 
act, and that its discretion in the matter is not narrowly confined is shown by our 
decisions in United States v. Grimaud, 220 U.S. 506 , and Light v. United States, ibid, 
523. If any of the regulations go beyond what Congress can authorize or beyond what 
it has authorized, those regulations are void and may be disregarded; but not so of such 
as are thought merely to be illiberal, inequitable or not conducive to the best results. In 
the nature of things it hardly can be that all are invalid, and this was conceded in 
argument. The defendants have not complied with any, or really offered to do so, but 
have proceeded upon the theory that the act and all the regulations are without 
application to their situation. In this they have been mistaken, and so are occupying 
and using reserved lands of the United States without its permission and contrary to its 
laws. Not until they seek a license or permit under the act and conform, or 
appropriately offer to conform, to all lawful regulations thereunder will they be in a 
position to complain that some of the regulations are invalid. As we interpret the 
decrees below, they enjoin the defendants from occupying and using the lands of the 
United States until, and only until, they acquire rights to do so by complying with 
some applicable statute and the lawful regulations. Of course, we do not imply that any 
of the regulations are invalid but leave that question entirely open. 

[73] Much is said in the briefs about several congressional 
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enactments providing or recognizing that rights to the use of water in streams running 
through the public lands and forest reservations may be acquired in accordance with 
local laws, but these enactments do not require particular mention, for this is not a 
controversy over water-rights but over rights of way through lands of the United 



States, which is a different matter and is so treated in the right-of-way acts before 
mentioned. See Snyder v. Colorado Gold Dredging Co., 181 Fed. Rep. 62, 69. 



[74] As the defendants have been occupying and using reserved lands of the United States 
without its permission and contrary to its laws, we think it is entitled to have 
appropriate compensation therefor included in the decree. The compensation should be 
measured by the reasonable value of the occupancy and use, considering its extent and 
duration, and not by the scale of charges named in the regulations as prayed in the bill. 
However much this scale of charges may bind one whose occupancy and use are under 
a license or permit granted under the statute, it cannot be taken as controlling what 
may be recovered from an occupant and user who has not accepted or assented to the 
regulations in any way. 



[75] It follows that the decrees are right and must be affirmed, save as they deny the 

Government's right to compensation for the occupancy and use in the past, and in that 
respect they must be reversed. 



[76] It is so ordered. 



Opinion Footnotes 



[77] 3M Report Secretary of the Interior, 1 899, pp. 6-7; House Report, 1 850, 56th Cong., 
1st Sess.; Cong. Rec, 56th Cong., 1st Sess., 6762; ibid., 56th Cong., 2d Sess., 2075. 

[78] ^ The forest reserves were measurably placed under the control of the Secretary of 
Agriculture by the Act of February 1, 1905, c. 288, 33 Stat. 628. 
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Ronny Rardin 

From: "cianiel martinez" <gabino_79606@yahoo.com> 

To: "Mark Pollot" <mpol!ot1@ctear.net>; "Dan Bryant" <dan@bsclaw.us>; "Ronnie Rardin" 

<rrardin@co.otero.nm.us> 
Sent: Friday, May 04, 2012 7:55 AM 

Subject: Spam:********, 28 USC Chapter 85 - DISTRICT COURTS; JURISDICTION 

Here is the areas of subject matter jurisdiction for the federal courts. The oniy area that may apply is 28 
USC 1331a federal question and Congress has said that it is to be determined according to state law. 
(GO A report)(Sec. of Interior Final ruling.) The USDCNM has no authority to review the states pending 
action according to the Rooker-Feldman Doctrine. 
See below 

http ://www iaw.corneil. ed u/uscode/text/2 8/part-I V/chapter- 8 5 
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Ronny Rardin 

From: "daniel martinez" <gabino__79606@yahoo.com> 

To: "Dan Bryant" <dan@bsclaw.us> 

Cc: "Mark Pollot" <mpol!ot1 @clear.net> 

Sent: Saturday, May 05, 2012 1:56 PM 

Attach: Otero Affidavit-e.doc 

Subject: RE: State of Minnesota vs. U.S. 

Well this has to do with acts within their sovereign capacity, but they are doing things within their 
proprietorial capacity and Otero County has already done the research on this. I just have the unrecorded 
copy, but Ronnie has the recorded, copy. I paid Wray Schedneck to do the research at the state level and 
provided him all the FOIA requests from GOA on the status of these lands and they are all "proprietorial 
interest only" Thanks for sending me the Minnesota case. Mark Pollot is the one that introduced me to 
this concept of the status of the United States over these mineral lands of the west. Incidentally the 
Eminent Domain action is an in rem action and the US District court under the doctrine of Abstention 
should not interfere. This infringes on the sovereignty of the state of New Mexico, 
"when a court is exercising in rem jurisdiction over a res, a second court will not assume 
in rem jurisdiction over the same res. "Marshall v. Marshall, 547 U.S. 293, 311 (2006);see also 
Princess Lida ofThurn & Taxis v. Thompson, 305 U.S. 456, 466-67 (1939); "Although the doctrine is 
based at least in part on considerations of comity and prudential policies of avoiding piecemeal 
litigation, it is no mere discretionary limitation." state Eng'r v. S. Fork Band of Te-Moak Tribe of W. 
Shoshone Indians, 339 F,3d 804,810 (9th Cir. 2005) (citations and internal quotation marks omitted) 
As summarized by the Supreme Court: 
Where the action is in rem the effect is to draw to the federal court the possession 
and control, actual or potential, of the res, and the exercise by the state court of 
jurisdiction over the same res necessarily impairs, and may defeat, the jurisdiction 
of the federal court already attached. The converse of the rule is equally true, that 
where the jurisdiction of the state court has first attached, the federal court is precluded 
from exercising its jurisdiction over the same res to defeat or impair the state court's 
jurisdiction. Kline v. Burke Consir. Co., 260 U.S. 226, 229 (1922) 

When applying the doctrine, courts should not "exalt form over necessity." but instead should "look 
behind the form of the action to the gravamen of a complaint and the nature of the right sued on." State 
Eng'r, 339 F. 3d at 810 (internal quotation marks omitted) If the Action is In rem or quasi in rem — then 
the doctrine ordinarily applies. Id at 81 1 (quoting Perm. Gen. Gas. Co. v. Pennsylvania ex rel. Schnader, 
294 U.S. 189, 195 (1935)). Accordingly, where parallel state and federal proceedings see to " 'determine 
interest in specific property as against the whole world "(in rem) or w 7 here " 'the parties' interests in the 

property serve as the basis of the jurisdiction' " for the parallel proceedings (quasi in rem) then "the 

doctrine of prior exclusive jurisdiction fully applies." Id. (alterations omitted) quoting Quasi in rem 
Jurisdiction Black's law Dictionary page 1245 (6th Edition 1990)). 

Res is everything that may form an object of rights and includes an object, subject-matter or status. The 
term is particularly applied to an object, subject-matter, or status, considered as the defendant in an 
action, or as the object against which directly, proceedings are taken. Black's Law Dictionary page 
1304 (6th Edition 1990) 
My pleasure and thanks for sending. 
Danny 

— On Thu, 5/3/12, Dan Bryant <dan@bsclaw.us> wrote: 
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| From: Dan Bryant <dan@bsclaw.us> 

| Subject: RE: State of Minnesota vs. U.S. 

I To: "'daniel martinez'" <gabinoJ79606@yahooxom> 

I Date: Thursday, May 3, 2012, 4:05 PM 

I 



Danny; 



I Here is the Minnesota case they are relying heavily on, 

! 
i 

I Dan. 

! 

1 Daniel A. Bryant, Esq. 

I Bryant, Schneider-Cook Law Firm, P. A. 

J 159 Mescalero Trail, Ste. 8 

| Ruidoso , New Mexico 88345 

j 575.258.2202 

| 575.257.8051 facsimile 

| 

j The information contained in this message is protected under the Electronic Communications 
1 Privacy Act, 18 USC 2510-2521, and may also be protected by attorney-client and/or the 
f attorney/work product privileges. It is intended only for the use of the individual named above 
| and the privileges are not waived by virtue of this having been sent by email. If the person 
\ actually receiving this email or any other reader of the email is not the named recipient or the 
| employee or agent responsible to deliver it to the named recipient, any use, dissemination, 
| distribution, or copying of the communication is strictly prohibited. If you have received this 
I communication in error, please notify the sender and delete this e-mail and any attachments. 



I From: daniet martinez [mailto:gabino_79606@yahoo.com] 
| Sent: Thursday, May 03, 2012 2:48 PM 
j To: Dan Bryant 

j Subject: Utah Power & light v U.S. and Sec of Interior Final Ruling. 

i 

!! 
Ei 

Dan here are some cases. 

mMCMLj^uLmmm..RSA477_ 

The Mining Act of 1866 had applied a "free-access" principle to exploration on "all mineral 
lands of the public domain." The Original Text Of The Mining Act of 1866 States: "The right- 
of-way for the construction of highways over public lands, not reserved for public purposes, is 
hereby granted. " 
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The General Mining Act of May 10, 1872, (Statutes at Large, vol. 17, p. 91; U.S.C. vol. 30, 
Section 23,) also included a free access clause (p. 91); "[A]li valuable mineral deposits in lands 
belonging to the United States... shall be free and open to exploration and purchase, and the lands 
in which they are found to occupation and purchase." The free access policy allowed the miner 
to engage in mineral activity without advance notice or permission to explore, develop, purchase 
and obtain surface land title on lands where deposits were found. Supervisory power was 
delegated to the local miners themselves, whose rules and regulations were ratified by federal 
law. Delegation also went to the states, many of which had already adopted regulations. (See 
1 905 Butte City W ater Co. v. Baker.) 

In numerous cases decided both before and after the period 1 866-1872, the courts had held that 
the p rov isions in the se A cts apllie d onl y to those la nds availab le for disposa l under the various 
disp osal laws - not to those reserved or dedicated for other uses, in 1 922, the Court in OJdalioma 
v. Tex as (258 U.S. 574, 599-600) held that the broader language of the 1872 Act did not change 
the application of free access from that of the 1866 Act. 

Congress and the agencies have historically recognized the authority of the State "police 
powers" in determinining what constitutes an acceptance of the federal offer to grant the right of 
way. Whether a right of way has been established is held to be a question of state law. 
(Standard Ventures, Inc. v. Arizona; Fisher v. G olde n V alle y Elec. Ass'n., Inc. 658 P.2d. 
Alaska; 1983 - citing United S tates v . Oklahoma Gas & Elec. Co. 328 U.S.; 1943.) 

Several cases have affirmed the State's proprietary jurisdiction over rights-of-way: In Co lorado 
v. Toll , 268 U.S. 278, 1925 - The Park Service tried to assert exclusive control over the roads 
within the Park, The Supreme Court held that the creation of Rocky Mountain National Park did 
not take jurisdiction away from the State of Colorado over existing roads within the Park. In 
Wi lkin son v. Depart ment o f the Interior, 634 F. Supp. 1265, D. Colo, 1986, the case involved, a 
road that entered and then exited the Colorado National Monument . The Court held that the 
Park Service could not charge an entrance fee for those using the road through the Monument 
because this was an invalid restriction on the right-of-way. An attempt to prohibit all 
commercial traffic was also determined to be contrary to the right-of-way. In U.S. v. Jenks, 804 
F. Supp. 232 - D.N.M., 1992 - The court again found that the issue of whether an R.S. 2477 
right-of-way has been established is a question of State law. 

In addition, the grant of a right of way is self-executing. An RS 2477 right of way conies 
into existence automatically when a public highway is established across public lands in 
accordance with the law of the State. (Standard Ventu res. Inc . v. A rizona. 499 F.2d , 9th Cir. 
1974; Sierra Club v. H odei, 848 F.2d, 10th Cir.; 1988.) 

In California , State law recognizes both informal creation and customary use by the 
public and formal action by public authority as sufficient to constitute the dedication of a 
"public highway." In Ball v. St ephens . 158 P. 2d 207 (Cal Ct. App. 1945) citing Pol. Code 
Section 2618 as reenacted in 1883 and in force until 1935) established "Acceptance of the offer 
of the government could be manifested and dedication could be effected by selection of a route 
and its establishment as a highway by public authority. Dedication could also be effected 
without action by the state or county, by the laying out of a road and its use by the public 
sufficient in law to constitute acceptance by the public of an offer of dedication. In order that a 
road should become a public highway, it must be established in accordance with the law of the 
state in which it is located." 

(SEE also: McRose v. Bo ttver. 22 P. 393, Cal. 1989; Requeue v. Patterson, 37 P.917, Cal. 1894; 
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Sch werdtle v. Placer County. 41 P.448, Cal. 1895 - citing St. 1870, p.457; Sutton v, 
Nicholaisen, 44 P. 805, Cal 1896 - citing Pol. Code Section 2619, enacted 1873, amended by 
Act of March 30, 1874, repealed 1883; Town of Red Bl off \i..Wa] bridge, 1 1 6 P. 77, Cal. Ct 
App. 191 1; People v ! _Quong_Siag 1 127 P. 1052, Cal. Ct. App. 1912 - citing Pol. Code Section 
2619; Central Pacific Ry. Co. v. Alam eda. 299 P. 77, Cal. 1931; Rall y. Stephens. 158 P.2d 207. 
Cal. Ct, App. 1945 - citing Pol. Code Section 261 8 as reenacted in 1 883 and in force until 
1935.)] 

Public prescriptive easements involve the public use, not possession of the land (Jesse 
Dukeminier & James Krier, Property 850 2d ed. 1988; See also Dillingham for a discussion of 
the distinction between use and posession.) To assert a public easement by prescription, the 
public need only act as if it were claiming a permanent right to the easement (Swift v. 
Kniffen, 706 P.2d 296, Alaska 1985.) 

In the mid-1980s, while the US Fish and Wildlife Service and National Park Service under the 
Department of Interior (DOI) were preparing land plans, the State of Alaska began to identify 
historic access routes across federally administered lands and identified them under state law. 
These included seasonal trails, footpaths and traditional roads and trails used by wheeled and 
tracked vehicles. 

Subsequently, the DOI policy (1988) was that the construction must have occurred while the 
lands were in public domain and involve the physical act of readying the highway for intended 
method of transportation. The intended use could be by foot, horse, pack animal or vehicle. The 
construction could consist of removal of vegetation, rocks, road maintenance over several years 
or the mere passage of vehicles. 

The DOI, later, took the stance that establishment of a "public highway" required preparation of 
a durable, observable modification of the land for vehicle passage. It would not consider foot 
paths, horse trails, wagon or vehicle ruts, or vegetation removal and removal of rocks. Further, 
the highway must connect from one legitimate public destination to another. Claims of an RS 
2477 were to be formally filed within a certain period of time and desi gnation of Wilderness 
Areas or Wilderness Study Areas would automatically extinguish all claims not already filed. 

The Courts have historically ruled that the standard for conditions that establish a right of 
way include trails that have been frequented by public users for such a period of time and 
under such conditions as to prove that a public right of way has come into existence. 

(Hamerlyi Dillingham 705 P.2d; Alaska Land Title 667 P.2d; (iirycs 536 P.2d.) 

Continuous use is not a requirement. "Infrequent and sporadic" use is insufficient. 
"Regular" and "common" use by the public is necessary. ( McGi ll v. Wahl. 839 P.2d, Alaska 
1992; Hamerly; Kirk v . Sch ultz, 110 P.2d, Idaho 1941 .) In addition, the purpose of travel is 
irrelevant to RS 2477 (Ball; Dillingham.) 

The Court in Ba ll v . Stephens. 258 P.2d, Cal. 1945, stated that the Courts must look to the 
circumstances as they existed at the time of establishment for a determination of whether 
the public has made "substantial use" of the claimed easement. The court noted that travel 
over a claimed RS 2477 right of way was irregular, but that was the nature of the country and 
only a limited number of people had occasion to go that way . 

In addition, the Courts have also recognized that new routes may evolve, but that there is no 
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requirement that the historic route and its current location coincide exactly. Where parts 
of an historic road or trail are obliterated by another more modern highway, or are 
destroyed by natural forces, the right of way is not obliterated or destroyed. ( Ball v. 
Ste phens.) 

The Act was repealed with FLPMA on October 21 1976, but under 43 U.S.C. s 1769, all rights 
of way existing on the date of repeal were expressly preserved. This means that highways 
established between 1866 and October 21, 1976 on public lands not withdrawn from public 
disposal were grandfathered, or protected, as valid existing rights-of-way. 
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Ronny Rardin 

From: "dartiel martinez" <gabino_79606@yahoo.com> 

To: "Mark Potior" <mpollot1@ciear.net>; "Pam Heltner" <phe!tner@co,otero.nm.us>; "Ronnie Rardin" 

<rrardin@co. otero. nm.us>; <sflores@co.otero.nm.us>; <therreII@co.otero.nm.us>; 
<12thDA@da. state. nm.us>; "Dan Bryant" <dan@bsclaw.us> 

Sent: Wednesday, May 02, 2012 3:13 PM 

Subject: STATE LAW DETERMINES THE EXTENT OF A RS 2477 RIGHT OF WAY NOT THE BLM OR 
THE FS 

The issue of the roads within the county are to be determined by the State and the County has 
jurisdiction over them. The Federal Government waived its jurisdiction over them as a grant that 
recognized these rights of way under the July 26, 1866 (14Stat 253) Act. 

Danny- 



Congress and the agencies have historically recognized the authority of the State "police powers" in 
determining what constitutes an acceptance of the federal offer to grant the right of way. Whether a 
right of way has been established is held to be a question of state law. (St anda r d V e ntu r es, In c. v. 
Arizona; F ishe r v. G olde n Valley E lec, Ass'n.. Inc. 658 P,2d, Alaska;! 983 - citing United States v. 
Oklahoma Gas & lilec. Co. 328 U.S.; 1943.) 

Several cases have affirmed the State's proprietary jurisdiction over rights-of-way; In Co lorado v. Toll, 
268 U.S. 278, 1925 - The Park Service tried to assert exclusive control over the roads within the Park. 
The Supreme Court held that the creation of Rocky Mountain National Park did not take jurisdiction 
away from the State of Colorado over existing roads within the Park, In Wilkins o n v . Departm ent of the 
I nteri or. 634 F. Supp. 1265, D. Colo, 1986, the case involved a road that entered and then exited the 
Colorado National Monument. The Court held that the Park Service could not charge an entrance fee for 
those using the road through the Monument because this was an invalid restriction on the right-of-way. 
An attempt to prohibit all commercial traffic was also determined to be contrary to the right-of-way. In 
l.'.S. v. Jenks, 804 F. Supp. 232 - D.N.M., 1992 - The court again found that the issue of whether an 
R.S. 2477 right-of-way has been established is a question of State law. 

In addition, the grant of a right of way is self-executing. An RS 2477 right of way comes into 
existence automatically when a public highway is established across public lands in accordance 
with the law of the State. (Standard Ventures, Ina v. Arizona, 499 F.2d , 9th Cir. 1974; SjerrajOlubv. 
Model. 848 F.2d, 10th Cir.; 1 988.) 

In California, State law recognizes both informal creation and customary use by the public and 
formal action by public authority as sufficient to constitute the dedication of a "public highway." 

In Ball v.. Stephens, 158 P. 2d 207 (Cal. Ct. App. 1945) citing Pol. Code Section 261 8 as reenacted in 
1883 and in force until 1935) established "Acceptance of the offer of the government could be 
manifested and dedication could be effected by selection of a route and its establishment as a highway 
by public authority. Dedication could also be effected without action by the state or county, by the 
laying out of a road and its use by the public sufficient in law to constitute acceptance by the public of 
an offer of dedication. In order that a road should become a public highway, it must be established in 
accordance with the law of the state in which it is located." 
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(SEE also: McRos e v. Bottver. 22 P. 393, Cai 1989; B eq uette v. Patter son. 37 P.917, Cal. 1894; 
Schwerdtle v. Place r Count y . 41 P.448, Cal 1895 - citing St. 1870, p.457; Suttonv. NichoLaisen, 44 P. 
805, Cal. 1896 - citing Pol. Code Section 2619, enacted 1873, amended by Act of March 30, 1874, 
repealed 1883; Town of Red _B1 utj v.Wal bridge. 1 16 P. 77, Cal. Ct. App. 1911; Peoplev. Quong Sing, 
127 P. 1052, Cal. Ct. App. 1912 - citing Pol Code Section 2619; Central Pacific Rv. C o. v. AJameda, 
299 P. 77, Cal. 1931; Balj. v. Sicphcns. 158 P.2d 207, Cal. Ct App. 1945 - citing Pol. Code Section 2618 
as reenacted in 1883 and in force until 1935.)] 

Public prescriptive easements involve the public use, not possession of the land ( Jesse Dukeminier 
& J ames Krier. Property 850 2d ed. 1988; See also Pjljingham for a discussion of the distinction 
between use and posession.) To assert a public easement by prescription, the public need only aet as if 
it were claiming a permanent right to the easement ( Swif t v. Kni ff en. 706 P.2d 296, Alaska 1985.) 

In the mid-1980s, while the US Fish and Wildlife Service and National Park Service under the 
Department of Interior (DOI) were preparing land plans, the State of Alaska began to identify historic 
access routes across federally administered lands and identified them under state law. These included 
seasonal trails, footpaths and traditional roads and trails used by wheeled and tracked vehicles. 

Subsequently, the DOI policy (1988) was that the construction must have occurred while the lands were 
in public domain and involve the physical act of readying the highway for intended method of 
transportation. The intended use could be by foot, horse, pack animal or vehicle. The construction could 
consist of removal of vegetation, rocks, road maintenance over several y ears or the mere passage of 
vehicles. 

The DOT, later, took the stance that establishment of a "public highway" required preparation of a 
durable, observable modification of the land for vehicle passage. It would not consider foot paths, horse 
trails, wagon or vehicle ruts, or vegetation removal and removal of rocks. Further, the highway must 
connect from one legitimate public destination to another. Claims of an RS 2477 were to be formally 
filed within a certain period of time and. designation of Wilderness Areas or Wilderness Study Areas 
would automatically extinguish all claims not already filed. 

The Courts have historically ruled that the standard for conditions that establish a right of way 
include trails that have been frequented by public users for such a period of time and under such 
conditions as to prove that a public right of way has come into existence. (Hame rly; Dillingham 705 
P.2d; Alas ka L an d Tit le 667 P.2d; Gjrves 536 P.2d.) 

Continuous use is not a requirement. "Infrequent and sporadic" use is insufficient. "Regular" and 
"common" use by the public is necessary. ( McGill.v. Wahl. 839 P.2d, Alaska 1992; Ha merly ; Kirk v. 
Schultz. 110 P.2d, Idaho 1941.) In addition, the purpose of travel is irrelevant to RS 2477 (Ball; 
Dillingham.) 

The Court in Ball v. Stephens. 258 P.2d, Cal. 1945, stated that the Courts must look to the 
circumstances as they existed at the time of establishment for a determination of whether the 
public has made "substantial use" of the claimed easement. The court noted that travel over a 
claimed RS 2477 right of way was irregular, but that was the nature of the country and only a limited 
number of people had occasion to go that way. 

In addition, the Courts have also recognized that new routes may evolve, but that there is no 
requirement that the historic route and its current location coincide exactly. Where parts of an 
historic road or trail are obliterated by another more modern highway, or are destroyed by 
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natural forces, the right of way is not obliterated or destroyed. (Ball v. Ste phens .) 

The Act was repealed with FLPMA on October 21 1976, but under 43 U.S.C. s 1769, all rights of way 
existing on the date of repeal were expressly preserved. This means that highways established between 
1 866 and October 21, 1976 on public lands not withdrawn from public disposal were grandfathered, or 
protected, as valid existing rights-of-way. 
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Ronny Rardin 

From: "daniel martinez" <gabino_79606@yahoo.com> 

To: "Ronnie Rardin" <rrardin@co.otero.nm.us> 

Sent: Wednesday, May 02, 2012 8:10 AM 

Subject: Fw: Model Nullification Resolutions for State Legislatures. < Publius-Huldah's Blog 

this is really a great site. 
Danny 

— On Tue, 5/1/12, Floyd Rsithbun <rathbun((iphonewave.net> wrote: 



From: Floyd Rathbun <rathbun@phonewave.net> 

Subject: Model Nullification Resolutions for State Legislatures. < Publius-Huldah's Blog 
To: "Daniel Martinez" <gabino_79606@yahoo.com> 
Cc: "Don Alt" <4951ss@sbcglobal.net> 
Date: Tuesday, May 1, 2012, 10:21 PM 



j Danny, I don't know if I forwarded, the link to this article before, but the 
1 topic is close to some of your conclusions and you might find some of the 
j reference useful. 
! Floyd 



\ s-for-state-legislatures/ 
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